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Willam C Oldaker, Esq NOV 2 2008

N Bradley Latchfield, Esq
Oldaker, Biden & Belair, LLP
818 Connecticut Avenue, NW
Sute 1100

Washington, DC 20006

RE MUR 5517
Jum Stork for Congress, ez al

Dear Sirs

Based on a complamt filed with the Federal Election Commission on August 20, 2004,
and information supplied by your chients, James R Stork, Jim Stork for Congress and Wilham C
Oldaker, 1n hus official capacity as treasurer (“the Commuttee™), Stork Investments, Inc d/b/a
“Stork’s Bakery” and Stork’s Las Olas, Inc , on February 3, 2005 the Commiasion found that
there was reason to believe your clients violated 2 U S.C § 4410 of the Federal Election
Campaign Act, as amended, and that the Commuttee also violated 2 US C § 434

After considenng all the evidence availsble to the Commussion, the Office of the General
Counsel 13 prepared to recommend that the Commussion find probable cause to believe that the
sbove-referenced violations have occurred

The Commussion may or may not approve the General Counsel’s recommendations.
Submitted for your review 1s a bnef stating the pomtion of the General Counsel on the legal and
factual 1ssues of the case  Within 1S5 days of your recespt of this notice, you may file with the
Secretary of the Commussion a brief (ten copaes if possible) stating your position on the 1ssues
and replymg to the bref of the General Counsel (Three copies of such bref should also be
forwarded to the Office of the General Counsel, if possible ) The General Counsel's bnef and
any bnef wiich you may submut will be considered by the Commssion before proceeding to &
vote of whether there 1s probable cause to believe a violation has occurred.

I you are unable to file & responsive bnef within 15 days, you may submit a wntten
request for an extension of ume  All requests for extensions of tume must be submitted 1n wnting
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five days prior to the due date, and good cause must be demonstrated In addition, the Office of
the General Counsel ordinanly will not give extensions beyond 20 days

A finding of probable cause to believe requires that the Office of the General Counsel
attempt for a peniod of not less than 30, but not more than 90 days, to settle this maiter through a
conciliation agreement

Should you have any questions, please contact Ruth Heilizer, the attomey assigned to this
matter, at (202) 694-1598

Sincerely,

/“‘—’.-m

Lawrence H Norton
General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 5517
JamesR Stork

Jum Stork for Congress and William C Oldaker, m
hus official capacity as treasurer

Stork Investments, Inc d/b/a “Stork’s Bakery”
Stork’s Las Olas, Inc

S st Nt Nt st b

GENERAL COUNSEL’S BRIEF

L

The Federal Electton Commussion ("Commussion”) found reason to believe that James R
Stork, Jim Stork for Congress and William C Oldaker, m his official capacity as treasurer (the
“Commuttee”), Stork Investments, Inc d/b/a “Stork’s Bakery” and Stork’s Las Olas, Inc
(collectively, “Respondents™) violated 2U S C § 441b(a) when the corporations made, and the
Commuttee received, prohibsted corporate m-kind contnbutions  Most of the contributions were 1n
the form of coordinated communications as defined by 11 CFR § 10921 ' Some appeared to be
contnbutions of food, rent, and office equipment that the bakeries allegedly provided without
charge to Stork's campaign  Finally, the Commussion found reason to beheve that the Commuttee

violated 2U S C § 434(b) by fmhing to repart the m-kind corporate contributions

! ‘The Commussion recently revised 1ts coordination rogulations, the revised regulations became effective on July
10,2006 Ses Explanation & Justificatson, Coondinated Communicanions, 71 Fed Reg 33198 (June 8, 2006) ("Revised
Coordmation E&J”) The Factual and Legal Analyns 1n thus cass mcinded a dsscossion of advertisements that ran
within 120 days before the 2004 general election as well as the 2004 Flonda prmary election At the tume relevant to
thes matter and praor to the revised coordmation regulations, a public commumcstion that refierred 10 a cloarly sdentified
Foderal candsdate that was dissesunatod withm 120 days before an election, and that was directed 10 votars in the

of the clearly sdentified candsdate, met the “content” standard for a coordinatson commumcation  See
former 11 CFR § 109 21(c)(4) and discuss:on sz In the case of commumcahons that refer to Howse canchdates,
pursuant to the revised reguiations at section 109 21(c)(4)(1), the penod begns 90 days before each of the prmary and
the general alections and runs through the date of each election, respectively  All of the advertsements 1n tins matter
ran within 90 dxys before the August 31, 2004 Flonda prumary, but none of them ran withm 90 days before the
November 2, 2004 general eloction Although the advertisements ran withun the ttme-frame of the 2004 geaeral election,
as set forth m the then-prevarling Jaw, and thus could be analyzed as coordinated commumcations, this Office has
%mdhmﬂuphmnnhmmbﬁhmmmﬂmmﬁubm
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General Counsel’s Bnef
Based on the results of our investigation of these matters, this Office 18 prepared to
recommend that the Commssion find probable cause to believe that Respondents violated 2 U.S C

§ 441b(a) and that the Commnttee also violated 2 U S.C § 434(b)

James R Stork was a 2004 candidate for Congress 1n Flonda's 22 Congressional District
Stork owns Stork Investments, Inc d/b/a “Stork’s Bakery,” located 1n Wilton Manors, Flonda, and
Stork's Las Olas, Inc , located m Fort Lauderdale, Flonda (“the bakenes™) ? Response to Complaint
(“Response”) at 1 Pnor to Flonda's 2004 pnmary election, the bakenes pa:d for and ran two cable
television advertisements, which cost a total of $99,265 48 Id, see also Parsons-Wilson Invorce
(“Invoice”) attached to Respondents’ Discovery Response The advertisements, which ran 1n
portions of Flonda's 22* Congressional Dstnct, including Fort Lauderdale, Pompano Beach, Boca
Raton, and Delrsy Beach, featured Stork holdng a bakery product and stating, “I'm Jum Stork
Come find out why Stork’s Bakery and Café means quality you can trust ” Response at 2, see also
Exhibrt 1 to Complant (videotapes of the bakenes® cable television advertisements) These
advertisements were brosdcast between June 29, 2004 and July 18, 2004, or between 43 to 62 days
before Flonda's August 31, 2004 pumary elechion See Respondents’ Letter to the General Counsel
(“Stork Letter”)

Dunng the mvestigation, we discovered that the bakenes also pad $10,734 36 to the same
vendor for approximately 25,500 pieces of direct mail advertunng Stork's Fort Lauderdale bakery
See Invoice These double-sided mailers, which were dissermnated on or about June 21, 2004

3 Corporate documents for Stork Investments, Inc hist Stork as “presadent,” corporate documents for Stork's Las
Olas, Inc kst Stork as an “officer/dsrector ™
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through the end of July 2004, included photographs of Stork on both sides, under which his name

waspninted See Exhubats A through D attached to Respondents’ Discovery Response As was the
case with the cable television advertisements, the Stork matlers were dissemunated within Flonda'’s

)

[

22" Congreasional District between 30 to 71 days before Flonda’s pnmary election See Invoice,
Jee also Stork Letter According to the Invoice, the combined cost of the cable and direct mail

adverhaing campmgn was $109,999 84 plus $1,760 m allocated “agency fees and expenses,” for a
total cost of $111,759 84 The Committee fasled to report the costs of these advertisements m any
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may not make contnbutions 1 connection with a Federal election and corporate officers may not
consent to such contnbutions 2US C § 441b(a) Muepvu.Pedunlcmd:dnumdpohuul

-
w N

comnutiees may not knowingly accept or recewve such conttibutions Id The term “contnbutions”
mcludes m-land contnbutions, 11 CER  § 100 52(d)(1), as well as expendatures made “in

a 3

cooperation, consultation, or concert, with, or at the suggestion of, a candidats, his authonzed
16  political comnuttees, or their agents ™ 2U S C §§ 431(8)A)1), 441a(a)(7XB)
17 Following the enactment of the Bipartisan Campaign Reform Act of 2002 (“BCRA"), the
18 Commssion promulgated a new “coordinated communications” regulation at 11 CER § 109 21,
19  wiich implements section 441a(a)(7)(B) through a three-pronged test set forthat 11 CFR §
109.21(a)X1)-(3)
o the commumcation must be paud for by a person other than a Federal canchdate, a
candidate's authonized commuttee, or political party commuttee, or any agent of any
of the foregomg (the “payment source” prong at 11 CFR § 109 21(a)1)),

e« one or more of the four “content” standards set forthmm 11 CFR § 109 21(c) mwust
be satisfied Under one of them, 11 CFR § 109 21(c)(4), a commumcation sstisfies

KRRVBVRE B
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General Coungel’s Brief
the “content” standard if 1t 18 a public communication that (1) refers to a political
party or clearly identified candidate for Federal Office, (u1) 18 dissenminated within
120 days before an election, and (111) 18 directed to voters mn the junisdiction of the
clearly :dentified candudate, and

o one of the “conduct” standards set forth at 11 CFR §§ 109 21(d)(1)~(6) must be

met, ncluding 11 CFR § 109 21(d)2), which provides that when a candidate 18
“matenally involved” in decisions regarding a commumcation, the “conduct™
standard 1s satisfied

The bakenes’ advertisements and mailers (collectively, “advertisements™) satisfy all three
prongs of the “coordinated commumcations™ test applicable at the tume of the conduct, seen 1
First, the bakenes, not candidate Stork, paid for them, thus satisfying the “payment source” prong of
the coordination test at 11 CFR § 109 21(a)(1) (communications patd for by a person other than
the candidate or candidate’s commnttee) Second, they constitute “public commumcations™ because
they were erther distnibuted “by means of any broadcast, cable, or satellite communication” or
disseminated “by means of a  mass mailing of more than 500" stmlar preces of mml 11 CFR
$§ 100 26 and 100 27 In addition, the bakenes aired and cisseminated the advertisements, 1n
which Stork’s name and 1mage sppeared, 1n Flonda's 22* Congressional District, withm 120 days
before Flonida’s pnmary election, thus satisfying the “content” standard prong at 11 CFR
§ 109 21(c)4)

Thard, Stork, who ownas the bakenes and whose 1mage and name appeared 1n the
advertiscments, was “matenally mvolved” with them, thus satisfying the “conduct” requirement at
11CFR §109 21(dX2) See Advisory Opmions 2004-1 and 2003-25 (Commussion stated that a
candidate’s appearance 1n a communication would be sufficient to conclude that the candidate was
matenaily involved 1n decisions regarding that communication) Thus, the advertisements were
coordinated co: cations that constituted prohubited m-kind corporate contnbutions made by the

bakenies, consented to by Stork, and accepted and not reported by the Commuttes
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The advertisements’ ostenmible appearance as commercial advertisements for Stork's
businesses may mitigats, but does not erase, their status as coordinated commumcations Stork
appears 1n both the cable and pnint advertisements, and they were distnbuted withn his
congressional distnict within 120 days before the pnmary election, they therefore have the requisite
content The goal of the content standard was to establish a bnght line test requining “as hittle
chanctenzation of the meaning or the content of the communication, or inquiry into the subjective
effect of the communication on the reader, viewer, or listener as possible ” Explanation &
Justification, Coordinated and Independent Expenditures, 68 Fed Reg 421, 430 (Jan 3, 2003)
‘There 13 no “commercial exemption” 1n the coordinated communications regulations, and
apphcation of the bnght line test 13 appropnate n thus matter Moreover, any mihigstion that mught
flow from the advertisements’ ostenstble commercial purpose 18 hmited Stork’s incorporated
businesses speat almost $100,000 to run cable television advertising 1n his district withan 120 days
before the pnmary election, which promunently featured him and equated his business and name
with “quality you can trust,” and more than another $10,000 on mathngs with his pacture and name *

Sumilarly, 1t makes no difference to Respondents’ Liabilsty that Stork was unopposed in the
pnmary electon The Commussion consmiders coordinated contnbutions, like sny other
undesignated contributions, to be made 1 connection with “  the next election for that Federal
office after which the contnbution 18 made.” 11 CFR § 110.1(bX2)u) “Elections,” in turn, are
defined as the “process by which individuals, esther opposed or unopposed, seek [] election to
Federal office,” 11 CFR § 100 2, section 100 2(c)(5) further states that, for major party candidates

3 Thas 15 not the first case wheve the Commiasion has found advertisements run by a candsdate’s incorporated
business to be coordinated expenditures  Ses MUR 3918 (Hyatt for Congress) and MUR 4999 (Bernstesn), two
“coordmated commumcations” cases decaded before BCRA was enacied These MURs mvolved mauiries mito the
bﬂ:ﬂmdumunMMMMMnmhu
requye S2 Imquy
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General Counsel’s Brief

whose nomnations are unopposed, the pnmary election 15 considered to have occurred on the date
on which that party's state pnmary election 13 held, winch, 1n Stork’s case, was August 31, 2004

This conclusion does not contradict the Commssion’s position before the Court of Appeals
mn Shays v FEC, 337 F Supp 2d 28, 56-66 (DD C Sept 18, 2004), as Respondents argued
subsequent to the reason to beheve findings In Shays, the Dastrict Court effectively struck down as
ultra wires the entire content prong of 11 CFR § 109 21 Before the Court of Appeals, the
Commussion argued, among other things, that the Distnct Court’s reasoming would make any
coordinated commumications, and not just those featuning an “clection, candidate, or political 1ssue,”
into a contnbution Appellate Bnief for the Federal Election Commussion (C A D C Feb 4, 2004)
(“FEC Bnef”) at 30 As a result, the Commussion argued, the District Court’s argument would
“extend the statute” to purely commercial adverhisements for a candidate’s business ” Id
Respondents argue that 18 exactly what we are doing here  To the contrary, the Commmssion’s Brief
in Shays merely made the point that without any content standards (such as the bme himitation), the
coordination provisions of the Act would apply to all advertisements for a candidate’s business,
including those run at any time of any year, even if they made no reference to the candidate at all
In thia case, Stork personally appeared in the cable televinion advertisements, wiuch ran withm 43
to 62 days before the Augnust 31, 2004 pnmary election, and hss photograph and name were also
featured 1n the printed advertisements, which were dissemnated approximately 30 to 71 days before
the pnmary election,

The Commussion found reason to beheve that Stork’s bakenes made corporate contnbutions
to Stork’s campaugn, 1n the form of in-kand contributions, for items such as food, rent, and office
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and catening expenses We determined, however, that Stork, not the bakenes, made the reported
m-kind contnbutions, amounting to approximately $12,613 Stork submitted a sworn declaration
avernng that the reported 1n-kind contnbutions for “rent,” totaling $5,100, represented the value of
space 1n two of hus remdential properties Declaration dated August 4,2005at2 He explamed
that he had allowed his campaign to use hus residences without charge, which candidates are
allowed to do See Explanation & Justification, Personal Use Regulations, 60 Fed Reg 7862,
7865 (Dec 13,2002) The remmimng $7,513 in reported m-kind contnbutions represented stems
such as food Stork purchased from the bakenes, rental office equpment, catenng expenses, and
travel and subsistence costs associated with the Stork campaign that Stork paid for himself

Dunng our mvestigation, however, Stork revealed that he had made additional 1n-kind
contnbutions that were not onginally reported, and he provided supporting documentation about
these contributions He mantans that he intended most of the in-kand contnbutions that he made
to lus campaign—both the approximately $10,000 that were not onginally reported as in-kind
contnbutions and the $7,513 that were—to be advances to his committee In his sworn
declaration, Stork states “I made numerous payments for a vaniety of campaign purposes from my
pensonal funds, or by means of incurnng charges on my personal visa [sic] creditcard ~ These
payments were intended to be advances or loans to my commuttee for which I expected to be repad
at the end of the campaign 1f my commuttee had sufficzent funds " Declaration dated August 4,
2005 (“Declaration”) And, m fact, after Stork ended his campaign, the Commuttee retmbursed
him $17,901 30 for vanous expenses In Schedule B of 1ts 2004 October Quarterly Report, the
Commuttee reported the reumbursements as follows $418 65 for “Reimbursement--cell phone,”
$2,193 09 for “Rexmbursement-computer,” $300 for “Reimbursement—event tickets, “$212 67—
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ficld staff food,” $1,271 30 for “Resmbursement—office supplies” and $13,505 59 for
“Remmbursement—travel,” for a total of $17,901 30

B.  Anpaivik

Although candidates may maks unhimited contnibutions to their own campaigns, 11 CFR.
§ 110 10(a), :ncluding advances, the contnibutions must be properly reported See
2USC §434(b) If candidates are going to make contnibutions that they intend to be advances,
they generally need to report them m memo entnes on Schedule A as 1n-kind contnbutions, identify
them as “advances,” and continue reporting them as debt on Schedule D until repmd 11CFR
§ 116 5() In addition, debts exceeding $500 or debts of any amount that have been outstanding
for more than 60 days must be reported on Schedule D 11 CFR §§ 104 11, 116 5(c)

‘The rules provide an exception for travel and travel-related subsistence expenses if certain
conditions are met  Specifically, such expenditures are not considered to be reportable
contnbutions 1f, inter alia, payment 13 made with a credit card and 13 rezmbursed within 60 days of
the closing date of the billing statement on which the charges appear 11 CFR § 116 5(b)2)
Otherwise, travel and submistence advances are 1n-kind contnbutions, and must be reported the same
way as are other contnibutions, and 1f they are intended to be advances, they must be reported the
same way as other advances

The Commuttee violated the Act and regulations here m two ways First, as Stork now
admuts, 1t fuled onginally to report at all on Schedule A approximately $10,000 1n m-kind
contnbutions from the candidate Second, the Commuttee faled to properly repost any of the
$17,903 30 rexmbursed to Stork that he now claims were mtended as advances, oven those that were
ongnally reported as ssmple m-kind contnbutions None were oniginally reported as intended
advances, although they were resmbursed more than 60 days after the debts wers mcurred and thus
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were not exempt from the Comnussion's reporting requirements, nor were they carned as debts to
the candidate on Schedule D The Commuttee's 2004 October Quarterly Report and the
documentation provided indicate that most of the clmmed advances were for travel and submistence
expenses Stork's last campaign travel expense was a fundraising trip on June 28, 2004, for which
Stork incurred hotel charges of $421 84 This expense 18 listod on Stork’s credit card’s July 2004
bilhng statement, which has a closing date of July 12, 2004 As none of Stork’s travel and travel-
related subsistence expenses were rexambursed until September 28, 2004, and since the latest of these
expenses was bulled to a credit card with a closing date of July 12, 2004, none of the expenses were
rexmbursed within 60 days and therefore did not qualify for the reporting exemption Thus, the
travel and travel-related submstence expenses were reportable contributions and should have been
disclosed as such

Accordingly, for the foregoing reasons, this Office 13 prepared to recommend that the
Commussion find probable cause to believe that James R Stork, Jim Stork for Congress and
Wilham C Oldaker, in hus official capacity as treasurer, Stork Investments, Inc d/b/a “Stork’s
Bakery” and Stork’s Las Olas, Inc violated 2 U S C § 441b(a), and that Jim Stork for Congress and
Wilham C Oldaker, 1n his official capacity as treasurer, also viclated 2 U S C § 434(b)

1 Find probable cause to believe that James R Stork violated 2 U S C § 441b(a)

2 Find probable cause to believe that Stork Investments, Inc d/b/a “'Stork’s Bakery”
violated 2U S C § 441b(e)

3 Find probable cause to believe that Stork’s Las Olas, Inc violated2 U S C § 441b(a)
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4 Find probable cause to believe that Jim Stork for Congress and Wilham C Oldaker, 1n
Ius official capacity as treasurer, violated 2U S C §§ 434(b) and 441b(a)

Il/gﬁt %.,s_ ?';@‘
Date Lawrence H Norton

Lawrence L ‘Calvert\3r
Deputy Associate General

b Lot

Assistant General Counsel

b

8 3 BRRURNENeER R RO NS vnuwowawn =



